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The nother and father of G, K, S., and T. (the mnors)
appeal fromthe orders made by the juvenile court at the Welfare
and Institutions Code section 366.26 hearing. (Welf. & Inst.
Code, § 395.)1 The parents contend they established an exception
to adoption as to G, K, and S. The parents further contend
the juvenile court erred in reducing their visitation with T.
when a permanent plan of long-termfoster care was ordered for
him Finally, the nother contends the juvenile court erred in
denyi ng her request for a continuance during the section 366. 26
hearing. W shall affirm

FACTUAL AND PROCEDURAL BACKGROUND

Dependency petitions were filed in October 1998 concerning
one-year-old twins G and K, two-year-old S., and four-and-one-
hal f-year-old T., alleging the parents had substance abuse
probl enms and had failed to enter drug rehabilitation or
ot herwi se conply with an informal supervision contract.
According to the allegations in the petition, the parents had
not drug tested as often as directed and had submitted positive
tests for nethanphetam ne and marijuana. The petition further
al l eged that K. had been left unattended in a swing chair, which
fell and trapped him causing himto turn “blue and pale from
| ack of air” and to suffer a three-inch abrasion on his

f or ehead.

1 Al further statutory references are to the Wl fare and
I nstitutions Code.



I n Decenber 1998 the petitions were sustai ned and
reuni fication services were ordered.

According to the social worker’s report for the six-nonth
review hearing, the parents had been very inconsistent in
conplying with their case plans. Both parents had m ssed
numer ous drug tests and the nother had subm tted several
positive tests for marijuana and al cohol. The report noted that
both S. and T. appeared to be bonded with the parents.

At the six-nonth review hearing, the juvenile court ordered
further reunification services.

By the 12-nmonth review, the nother was in partial
conpliance with her case plan, while the father had not conplied
wi th any aspect of his plan. The father explained that his
probl ens conplying with the plan were due to his “intense work
schedul e” as a carpet installer. The social worker had received
a report that the parents were using a friend s urine for their
drug tests. The nother tested positive for nethanphetamn ne and,
on one occasion, left the testing facility when informed her
test would be supervised. The nother was visiting the mnors
daily, while the father visited approximtely tw ce a nonth.

G and K. had been placed in a “fost-adopt” honme in January
2000 and had bonded with the foster parent. G was angry during
visits with his parents and had difficulty eating and sl eeping
afterward. He refused to interact with his father and appeared
to be withdrawing enotionally fromhis nother. K exhibited

enotional problenms during the visits. He would not allow his



not her to touch him The foster fam |y social worker reported
that K. did not appear bonded to either parent.

S. had been placed with T. in a foster hone and had nade a
positive adjustnment to the home. T. had al so nade a positive
adjustnent to the home and wanted to remain in the placenent if
he could not return to his parents.

The 12-nonth review was conti nued a nunber of tines and
finally proceeded as an 18-nonth review in May 2000. The court
term nated reunification services and set a hearing pursuant to
section 366. 26.

According to the report for the section 366.26 hearing, the
parents m ssed several visits with S. and T. and the mnors
“were distraught over the |let down.” The parents acknow edged
it was difficult for themto visit once a week, and visits were
reduced to every other week. The minors were reportedly all in
good health, and devel opnentally and academically “on target.”
Pursuant to the social worker’s request, the juvenile court
ordered bondi ng assessnents for all four mnors and continued
the matters to allow additional tinme to assess the |ikelihood of
adoption if parental rights were term nat ed.

The bondi ng assessnents, conducted by Jeffrey Ml ler
Ph.D., found that G and K had devel oped a strong attachnent to
their foster nother and were able to separate fromthe parents
wi t hout any “significant enotional upset.” Dr. MIler concluded
that G and K. “woul d probably not suffer any significant

enotional detrinent” if parental rights were term nated.



Dr. MIler found that T. and S. had a closer rel ationship
and stronger attachnent to the parents but had al so begun to
devel op an attachnent to their foster parents. He observed that
T. was experiencing “strong loyalty conflicts.” Dr. Mller
opined: “Wiile it would be in [T.’s] and [S.’s] best interests
to severe [sic] the parental rights and allow the foster parents
to adopt the mnors, an abrupt cessation of all contacts between
the m nors and the biological parents at this tinme would
probably [be] detrinmental to their enotional stability,
especially [T.”s].” Dr. MIler reconmended a reduction of
visitation to once a nonth, acconpanied by therapy to nonitor
the effect of the reduced visitation. He recommended that S.’s
and T.’s status be reviewed in three nonths to determ ne whet her
parental rights should be term nated.

In a suppl enental report, the social worker reported that
subsequent to the bondi ng assessnent and reduced visitation, T.
had told his foster parents he wanted to remain in their hone.
The foster parents, who had been reticent to pursue adoption
because of T.’s bond with his parents, were willing to proceed
wi th the adoption of both mnors. The social worker recomrended
term nation of parental rights as to all four mnors, pointing
out that “[a]lthough the eventual cessation of visits may be
difficult for the children, neverthel ess the continuing
intensity of contact with their parents is also
difficult . . . .7

The section 366.26 hearing occurred in February 2001. The

soci al worker testified she had assessed G and K. and



determ ned they were generally adoptable. Furthernore, G and
K. were in a fost-adopt hone that was likely to pass a hone
st udy.

The social worker was not certain whether S. and T. were
general ly adoptable but felt they were “specifically adoptable”
in that there was a “viable famly” with whomthey had a
significant attachnment that was willing to adopt them She
bel i eved conti nued contact with the parents woul d be detrinental
for S. and T. because it was interfering with their ability “to
settle down in the hone that they're in and to form positive
attachnments.” Despite Dr. Mller’s report, the social worker
recormended a permanent plan of adoption for S. and T. because
the mnors were attached to their foster parents and the soci al
wor ker felt that “permanence may outwei gh the attachment to the
parents.”

The father testified he worked out of town and had m ssed
sonme visits as a result. According to the father, the mnors
al ways indicated they did not want visits to end. 1In the
precedi ng nonths, the father had noticed that G and K had
becone nore attached to their foster nother and it was easier
for themto separate fromthe parents at the end of visits.

The nother testified that the mnors were happy to see them
at visits and, when the visits were over, they said they wanted
to come home. According to the nother, G and K were very
stable in their foster home and it would not be good for themto
be renoved fromthis placenment. The nother agreed with

Dr. MIler’s recomendations regarding G and K but did not



agree with his recomendations regarding S. and T. She felt
adopti on woul d be enotionally damaging for S. and T.

Dr. MIller testified that the need for permanency
out wei ghed any benefit G and K would derive froma continuing
relationship with the parents. He reiterated his findings that,
al t hough the mnors seened to enjoy being with the parents, they
did not have a strong attachnent to them and woul d not suffer
any enotional detrinent if parental rights were termn nated.

Simlarly, Dr. Mller testified that although S. had an
attachnent to her parents, the benefit to her of having a
per manent hone woul d outwei gh the benefit of continued contact
with her parents. He believed S. would probably not suffer any
detriment if her contact with the parents was ternm nated. He
felt nmore time should be spent with her in therapy to explore
this issue. Dr. Mller testified that his primry concern
regarding termnating visits was with T. and his parallel
recommendations as to S. were nmade, in part, because she shared
a placenment with T.

Dr. MIller felt that T. had a significant positive
relationship with both parents. He testified that it can be
detrinmental to a child to nmaintain visitation with a parent with
whom the child cannot reunify because this can create a conflict
inthe child s loyalties, causing the child to feel “enptionally

pull ed apart,” with resultant anger and depression. According
to Dr. MIller, T. was experiencing “strong loyalty conflicts,”
whi ch was not healthy for a child his age. Dr. MIler believed

this situation was causing distress for T. and needed to be



resolved. He also felt the conflict could prevent T. from

devel oping a prinmary stable relationship with parental figures.
Dr. MIler testified that termnating T.’s relationship with his
parents “would resolve the loyalty conflicts and woul d make hi m
nore enotionally stable overall on a |ong-term basis . ”

Al though Dr. MIler did not feel “at this point we can sever the

visits entirely,” he believed it would be in T.’s best interests
to “nove towards term nation of parental rights.”

Foll owi ng testinony, an “offer of proof” was made that the
soci al worker was changi ng her recommendation as to T. and S.,
and was requesting that their cases be continued for 90 days to
be reassessed after a reduction in visitation. The parents did
not agree to the requested conti nuance.

The juvenile court took the matters under subm ssion and,
by witten order, term nated parental rights as to S., G, and
K., ordering a permanent plan of adoption for them The court
ordered a plan of long-termfoster care for T., with
i npl enentation of Dr. MIller’s reconmendati ons for visitation.

DI SCUSSI ON
I

Appel l ants contend the juvenile court erred by failing to
find an exception to the statutory preference for adoption with
regard to G, K, and S. W disagree.

““At the selection and inplenentation hearing held pursuant
to section 366.26, a juvenile court nust nake one of four
possi ble alternative permanent plans for a mnor child.

The permanent plan preferred by the Legislature is adoption.



[Ctation.]’” (Inre Ronell A (1996) 44 Cal.App.4th 1352,
1368, italics omtted.)

Under section 366.26, subdivision (c)(1)(A), if the court
finds by clear and convincing evidence that a mnor is likely to
be adopted, the court nust term nate parental rights and order
the m nor placed for adoption unless the court determ nes that
term nation woul d be detrinental to the m nor because “[t]he
parents or guardi ans have mai ntai ned regular visitation and
contact with the child and the child would benefit from
continuing the relationship.” The parent has the burden of
establishing an exception to term nation of parental rights.

(In re Zachary G (1999) 77 Cal.App.4th 799, 809; In re
Cristella C. (1992) 6 Cal.App.4th 1363, 1373.)

“[A] parent may not claimentitlenment to the exception
provi ded by subdivision (c)(1)(A) sinply by denonstrating sone
benefit to the child froma continued relationship with the
parent, or sone detrinment fromtermnation of parental rights.”
(In re Jasmne D. (2000) 78 Cal.App.4th 1339, 1349.) The
benefit to the child nust pronote “the well-being of the child
to such a degree as to outweigh the well-being the child would
gain in a permanent honme with new, adoptive parents. [In other
words, the court balances the strength and quality of the
natural parent/child relationship in a tenuous placenent agai nst
the security and the sense of belonging a new fam |y woul d
confer. |If severing the natural parent/child relationship would
deprive the child of a substantial, positive enotiona

attachnent such that the child would be greatly harned, the



preference for adoption is overconme and the natural parent’s
rights are not termnated.” (In re Autum H (1994)
27 Cal . App.4th 567, 575.)

“Because a section 366.26 hearing occurs only after the
court has repeatedly found the parent unable to neet the child' s
needs, it is only in an extraordi nary case that preservation of
the parent’s rights will prevail over the Legislature's
preference for adoptive placenent.” (In re Jasm ne D., supra,
78 Cal.App.4th at p. 1350.)

The juvenile court’s ruling declining to find an exception
to term nation of parental rights nust be affirmed if it is
supported by substantial evidence. (In re Autumm H., supra
27 Cal . App.4th at p. 576; In re Zachary G, supra,

77 Cal.App.4th at p. 809; In re Derek W (1999) 73 Cal.App.4th
823, 827; cf. In re Jasmne D., supra, 78 Cal.App.4th at p. 1342
[ appl yi ng abuse of discretion standard].) “On review of the
sufficiency of the evidence, we presune in favor of the order,
considering the evidence in the light nost favorable to the
prevailing party, giving the prevailing party the benefit of
every reasonabl e inference and resolving all conflicts in
support of the order.” (In re Autum H., supra, 27 Cal.App.4th
at p. 576.)

Wth these principles in mnd, we turn to the present case.
In order to establish the exception to adoption set forth in
section 366.26, subdivision (c)(1)(A), the parents were required
to establish that they had nmai ntained regular visitation and

contact with the mnors and that the benefit the m nors derived

10



fromthe rel ati onshi p outwei ghed the strong preference for
adoption. The parents failed to neet this burden.

Initially, we note the father’s visitation with the mnors
was insufficient to establish the exception to adoption. He
only visited the m nors approximately twice a nonth throughout
the reunification period.

Even assum ng the father’s visitation was adequate, the
parents failed to establish that the mnors derived sufficient
benefit fromthe relationship with themto outweigh the
preference for adoption. Both G and K experienced behaviora
and enotional problens attendant to visits with the parents.

Dr. MIler’ s assessnent found that neither mnor was likely to
suffer any significant detrinment if parental rights were

term nated. Even the nother testified she agreed with

Dr. MIller’s recomrendation of adoption for G and K The
parents presented no evidence at the section 366.26 hearing to
support a finding that the benefit to G and K of maintaining a
relationship with them outwei ghed the preference for adoption.

It is beyond dispute that the exception to adoption did not
apply to them

Regarding S., Dr. Mller testified that the benefit to her
of a permanent hone outwei ghed any benefit from continued
contact with her parents. He believed she woul d probably not
suffer any detrinent if parental rights were term nated. He
expl ai ned that his reconmendation that S. continue to have
contact with the parents was based primarily on the fact that

she shared a placenment with T., who he felt needed to have

11



continued contact with the parents. Thus, although Dr. MIller
did not believe S. would suffer significant enotional detrinment
if parental rights were term nated, he recomended that therapy
be initiated to explore this issue further before term nating
cont act .

The parents do not contest that G, K, and S. were
adoptable. As previously noted, since the mnors were
adopt abl e, the parents had the burden to establish that a
statutory exception to adoption applied. The juvenile court was
required to give priority to the mnors interests in stability
and permanence unl ess the court found they would be greatly
harnmed by term nation of their relationships with the parents.
Substanti al evidence supports the juvenile court’s concl usion
that the benefit to the mnors of maintaining the relationships
with the parents was not sufficient to overcone the preference
for adoption.

Il

The parents argue it was error for the juvenile court to
reduce their visitation with T. to once a nonth. W do not
agr ee.

When long-termfoster care is selected as the permnent
pl an, the juvenile court is required to order visitation with
the parents “unless the court finds by a preponderance of the
evi dence that the visitation would be detrinental to the
physi cal or enotional well-being of the child.” (8§ 366. 26,
subd. (c)(4).)

12



The juvenile court is accorded broad discretion in
visitation matters. On appeal, absent a showi ng of a clear
abuse of discretion, the reviewing court will not interfere with
t he exercise of that discretion. (In re Megan B. (1991)

235 Cal . App. 3d 942, 953.)

Here, there was no abuse of discretion. The evidence
before the juvenile court supported a finding that T.”s visits
with his parents were detrinmental to him According to
Dr. MIller, the visits were creating a loyalty conflict for T.
Dr. Mller testified that this type of conflict nmakes a child

feel “enotionally pulled apart,” resulting in anger and
depression, and was distressing for T. Dr. MIler believed the
conflict m ght be resolved by reducing visits.

Furthernore, Dr. MIller testified that the conflict was
preventing T. fromstabilizing in his placenent. “After the
term nation of reunification services, the parents’ interest in
the care, custody and conpani onship of the child are no | onger
paranmount. Rather, at this point ‘the focus shifts to the needs
of the child for permanency and stability’ [citation] ”
(In re Stephanie M (1994) 7 Cal.4th 295, 317; accord, In re
Marilyn H (1993) 5 Cal.4th 295, 309.) The paranmount objectives
in fashioning orders for T. at this stage of the proceedi ngs
wer e permanence and stability. In order to pronote these
objectives, it was necessary to reduce the conflict T. was
experiencing. Dr. MIller’s testinony supported reducing

visitation to acconplish this. Thus, the juvenile court did not

abuse its discretion by reducing visitation.

13



11

The not her argues it was an abuse of discretion for the
juvenile court to deny her request for a continuance during the
section 366.26 hearing. Again, we disagree.

The section 366.26 hearing occurred on three separate days
over a two-week period. On the second day, the nother’s
attorney advised the court that the nother was ill. According
to the nother’s attorney, the nother first contacted her two
days earlier regarding her illness. The attorney did not know
whet her the nother was seeki ng nedi cal attention and provi ded no
specifics concerning her illness. The juvenile court
acknow edged that illness can provide good cause for a
conti nuance but saw “as an overriding obligation to each of the
four children the need to press on with their respective cases
even though their parents may be absent.” Noting that an expert
wi tness was scheduled to testify that day, the court denied the
continuance, finding it would be contrary to the m nors’ best
interests. Noting that the parents were represented by counsel,
the court ordered a transcript of the testinony be nade
avai l abl e to counsel for the parents.

Section 352 is the primary statute governi ng conti nuances
i n dependency cases. Subdivision (a) of section 352 states in
part: “Upon request of counsel for the parent, guardian, m nor,
or petitioner, the court nmay continue any hearing under this
chapter beyond the time limt within which the hearing is
otherwi se required to be held, provided that no continuance

shall be granted that is contrary to the interest of the mnor.
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In considering the mnor’s interests, the court shall give
substantial weight to a mnor’s need for pronpt resolution of
his or her custody status, the need to provide children with
stabl e environnents, and the danage to a m nor of prol onged
tenporary placenents. [9Y] Continuances shall be granted only
upon a showi ng of good cause and only for that period of tine
shown to be necessary by the evidence presented at the hearing
on the notion for the continuance. . . . [f] In order to
obtain a notion for a continuance of the hearing, witten notice
shall be filed at |least two court days prior to the date set for
hearing, together with affidavits or declarations detailing
specific facts showi ng that a continuance is necessary, unless
the court for good cause entertains an oral notion for
conti nuance.”

In determ ni ng whether to grant a continuance, the juvenile
court is accorded broad discretion. (Inre Cerald J. (1991)
1 Cal.App.4th 1180, 1186-1187.) “Conti nuances are di scouraged
[citation] and we reverse an order denying a continuance only on
a show ng of an abuse of discretion [citation].” (Inre
Ninfa S. (1998) 62 Cal.App.4th 808, 810-811.)

Here, the juvenile court did not abuse its discretion.
First and forenpst in the determ nation of whether a continuance
shoul d be granted is whether it is contrary to the mnor’s best
interests. Dependency proceedi ngs had been initiated over two
years earlier and the juvenile court found that further del ay

woul d not be in the mnors’ best interests.
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Additionally, counsel failed to file a witten notice two
days in advance that she woul d be seeking a continuance, which
is required by section 352, and she did not provide any specific
information in her oral notion to establish good cause for a
conti nuance. No nedi cal docunmentation or witten verification
of the nother’s illness was presented to the court and no
speci fics about her illness were provided that m ght indicate
she was physically unable to be present.

Furthernore, the court took steps to protect the nother’s
due process rights in her absence: She was represented by
counsel, a transcript of the testinony was nade avail able after
the hearing, and the nother testified at the next schedul ed
date, allow ng her the opportunity to rebut any of the testinony
that was given in her absence.

We conclude that, on the record before it, the juvenile
court acted well within its discretion in denying the nother’s
request to continue the section 366.26 hearing. (In re
CGerald J., supra, 1 Cal.App.4th at p. 1187.) There was no abuse
of discretion.

DI SPOSI TI ON

The orders of the juvenile court are affirmed.

RAYE , J.

W& concur:

DAVI S , Acting P.J.

CALLAHAN , J.
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